PROFESSIONAL INDEMNITY // DESIGN & CONSTRUCT CONTRACTORS //
CLAIMS EXAMPLES // ASIA

Professional Indemnity (PI) insurance
for Design and Construct (D&C)
contractors

D&C contractors are often required to provide multidisciplinary services to a construction project, which
exposes them to potentially serious client disputes and a host of liability risks, with potentially
catastrophic financial consequences.

The following examples illustrate why every D&C contractor needs the certainty of a robust and
comprehensive Pl insurance policy. With Liberty Specialty Markets (Liberty), the insured has access to
the consistency and significant local authority of our experienced underwriters, risk engineers and
claims managers, and the certainty of our strong financial credentials.

Defective work resulting in underwater tunnel leakage

Under a lump sum D&C contract, a consortium successfully tendered for a project to build an
underwater tunnel in a major Asian city. As the owner/operator of the proposed tunnel, the consortium
engaged “Tunnel Constructions” (TC) to design and build the tunnel. Among other things, the contract
stipulated that TC would ensure that the tunnel be waterproof (as defined in the contract) for a period
of 100 years from the date of practical completion. TC sub-contracted the waterproofing works to
“Specialist Contractor” (SC).

Two years after the date of practical completion, and during the defect liability period, a serious
leakage in the tunnel forced closure of the entire tunnel for a period of two weeks. It was subsequently
discovered that SC had made some serious errors in their materials specifications for the project and
that the waterproofing carried out by SC was inadequate and failed to meet the contractual
requirements of a waterproof tunnel.

The consortium suffered substantial loss of revenue as a result of the tunnel closure and proceeded to
claim that loss against TC together with the costs of remedial works to the tunnel.

Inadequate designs and misleading statements

“Consortium XYZ” (XYZ) put out to tender a project to design, construct and install an underwater
observatory in a major city. In its tender documents, “ABC Constructions” (ABC) made certain claims
in relation to its previous experience in designing and building such projects and provided estimated
costs for the project. ABC won the tender and was engaged by XYZ to carry out the design and
construction works for the project.
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ABC in turn entered into a consultancy agreement with engineering firm “MNQO”. Under the
consultancy, MNO was contracted to manage the project, including the design requirements, and to
ensure that the works were suitable, appropriate and adequate for the purposes of the proposed
project.

Before starting construction, ABC discovered that the marine ground anchors securing the underwater
observatory to the seabed were inadequate, requiring extensive design changes and resulting in a
US$2 million increase in construction costs.

XYZ claimed the increased construction costs against ABC. It is also suing ABC for, amongst other
things, misleading and deceptive conduct on the basis that the eventual costs of the project far
exceeded the initial cost estimates provided by ABC and that ABC’s claim to previous experience in
projects of this sort was grossly exaggerated.

Bridge design errors and personal injuries

“123 & Co.” (123) is an engineering company whose business includes the design, fabrication and
supply of steel bridges. A product commonly sold by 123 is a bolted-steel truss bridge, which it
describes generically as a unit construction bridge (UCB). 123 customises the design and arranges for
the construction of UCBs for various projects. In May 2006, 123 was commissioned to design,
fabricate and construct 3 UCBs for a major Asia Pacific provincial government (Client A). The contract
between the parties specifically stipulated that 123 would guarantee the safety of the UCBs and their
suitability for the purpose for which they were built.

In November 2007, 123 discovered that the steelwork structure for a UCB supplied by 123 to another
Asia Pacific provincial government (Client B) and erected in a major Asia Pacific city five years earlier
had become unstable and had partially collapsed, causing serious injury to three people. Client B
made a claim against 123 for the loss following the partial collapse of the UCBs designed and
constructed by 123 and for the cost of remedial works. The client also secured an indemnity from 123
for liability claims that were made against it by the three injured persons.

In view of what had happened with Client B’s UCBs, 123 was forced to review the current design and
construction of their UCBs, including those which had been erected, or were due to be erected, for
Client A’s project. (Two UCBs had already been erected and the third was due for construction.) The
review revealed serious design errors, in which certain fairly basic miscalculations had been made.
The UCB awaiting construction required redesign, and the two UCBs that had been erected had to be
replaced with redesigned bridges.

Client A made a claim against 123 for all the remedial and redesign works that were required on the
UCBs, amounting to over US$1.5 million.
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Global reach. Financial strength. Local authority.

Distinct, complex and constantly evolving — every business is as unique as its insurance needs. To
confidently progress in the face of risk and uncertainty requires a level of security you can only achieve
through working with specialists.

Liberty Specialty Markets offers a breadth of world-class insurance and reinsurance services to
brokers and insured clients. We bring value and solutions to more than 26,000 of Asia Pacific’'s most
significant business and government organisations — helping protect what they earn, build and own.

We’'re part of the global Liberty Mutual Group, a Fortune 100 company that’s been in business since
1912 with a Standard and Poor’s ‘A’ rating.

View our office locations [ Follow
C t and join th
Meet our Professional & Financial Risks team members Ligggicct)ar:]vei'glar]tit():

Singapore Hong Kong

This document is intended to broadly illustrate the kinds of exposures a business can face from Professional Indemnity. It is not a comment on
insurance coverage available from Liberty. You should not rely on this information without first obtaining professional advice. This information
is current as at April 2024. Liberty means Liberty Specialty Markets, a trading name of Liberty Mutual Insurance Company, Australia Branch
(ABN 61 086 083 605; AFSL No. 530842 (for claims handling and settling services only)) incorporated in Massachusetts, USA (the liability of
members is limited); Liberty Specialty Markets Hong Kong Limited (UBI 66395065); Liberty Specialty Markets Singapore Pte Limited (UEN
201538069C); and Liberty Specialty Markets Singapore Pte Limited, Labuan Branch (Company No. LF12903), a licensed insurer under the
Labuan Financial Services and Securities Act 2010 (Licence No. 1S2016162).
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